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Law and culture

I wish to acknowledge the Larrakia people 

In so doing I acknowledge their law and culture

Aboriginal law is a fact of  life.

• Law continues to provide guidelines for everyday living (KALACC, 
2006).  It is given to us by our ancestors and we don’t have the right to 
change it.  It is stable and enduring.

• “…the unchanging legacy of creative ancestors who formed the 
world in the Dreamtime…and established the all-encompassing 
moral and practical rules by which succeeding generations of 
Aboriginal people have lived for thousands of years” (KALACC, 2006, 
p.15, Presenter’s emphases). 



‘Research….one of the dirtiest words in 
the Indigenous Vocabulary’

Linda Tuhiwai Smith



• Imprisonment rates of Indigenous people have accelerated in 

Australia, Canada, Aotearoa/New Zealand and the United 

States of America from the late twentieth century, although 

Australian Indigenous peoples have the unenviable title of 

being the most incarcerated people in the world today (

• Indigenous people are “grossly over-represented” in state 

prisons and police custody (Royal Commission into Aboriginal 

Deaths in Custody 1991,

• They suffer ’hyperincarceration’  



western criminology is reluctant  to situate  

confinement within what Quiano (2007) calls ‘the 

colonial matrix of power’ 

This inhibits a holistic exploration of the prison 

under conditions of settler colonialism: how it 

functions to maintain settler hegemony, and how 

this hegemony is contested by Indigenous 

peoples. 

Criminology is fixated on the nation state



• The prison occupies a dominant position astride the criminological 

and penological landscape.  

• The, largely, sociological and socio-psychological Euro-American 

prison literature, maintains that inmates are dispensed a “social 

death” and subjected to scripts of moral inferiorization and 

mortification (Goffman 1963). 

• Michelle Foucault’s work on the interiorization of discipline and 

control gave depth and weight to the sociological and criminological 

imagination around confinement (Power 2011; Garland, 2001). 

• How well, however, do these carceral imaginaries travel to settler 

post-colonies like Australia? 



The specific form of Indigenous dispossession is often elided in 

the works of researchers undergirded by the critical humanist 

tradition of the Anglo-sphere. Struggles around ‘social justice’ 

can obscure specifically Indigenous demands for decolonisation 

and sovereignty, which are endlessly deferred as social justice 

advocates prioritise generic human rights reforms that privilege 

the western, individual subject.

The social justice model also has a tendency to fragment 

Indigenous resistance and deflect decolonising impulses by 

privileging distinct ‘oppressed’ groups, such young people or 

women (a tendency sharpened through the growing influence of 

‘white saviour’ advocacy groups and charities). This occurs at 

the expense of collective Indigenous struggles to regain 

sovereignty. 



Postcolonial Perspective

• Prison but one institution of involuntary confinement amongst many: and not 
necessarily the most destructive.

• Prison is a source of PAIN but not of SHAME.

• It does not involve a ‘social death’.
• Control is not ‘interiorized’ in the foucauldian sense.

• The ‘camp’ exists outside established penal discourses and practices 

(Sturm 130). In zones of ‘exclusion & indistinction.’

• This has its origins in settler sovereignty which instituted states of exception as a 
prerequisite for judicial order.



‘disciplinary disobedience’ 

• Giorgio Agamben’s theories on the ’state of 

exception’ and ‘bare life’; 

• Patrick Wolfe’s work on settler colonization

• Edward Said’s notion of the ‘contrapuntal 

reading’

• international Indigenous literature critical of 

Anglocentric epistemologies: 



The Camp, 

• Following Agamben (1998), we argue that the settler state is 

incapable of providing anything more than “bare life” to Indigenous 

people, on either the ‘inside’ or the ‘outside’. 

• The ‘in or out’ dichotomy (inside prison or outside civil society with 

its attendant freedoms and protections) loses explanatory coherence 

in the settler colonial context.

• We demystify the prison as a peculiar institution bent on disciplining 

souls and transforming identities and view it as one staging post in a 

forced march towards sovereign extinquishment



The State of Exception

• Indigenous scholar Mark Rifkin employs the Agambian notion 

of the camp as piece of land outside of, but not separate from, 

judicial order, and argues that the Argembean notion of 

‘inclusive exclusion’. 

• “seems to capture rather precisely the status of the 

reservation, a space that while governed under ‘peculiar’ rules 

categorically is denied status as ‘external,’ or ‘foreign.’” (Rifkin 

2009, 94). 

• Circe Sturm (2017 ) suggests that “settler-colonial theory 

becomes especially productive when placed in conversation 

with (Agamben’s) ideas on state sovereignty” (342). 



Postcolonial 

Relationships created by colonisation survive in the present and inform  patterns of 
domination, subordination and resistance. 

Law, policing and justice were not neutral practices but profoundly embedded in a 
colonial world view which naturalised occupation and ‘settlement’ and dispossessed 
Indigenous peoples globally.



• Patrick Wolfe’s (2006) work has challenged this 

dominant perspective by stating that settler colonisation

is an ongoing process of sovereign extinguishment, not 

some singular historical event back in time. 

• It is a structure not an event. 

• Indigenous people are not simply imprisoned; they are 

captive on a malign circuitous of bare-life camps adapted 

to further the settler colonial project of Indigenous 

extinguishment. The decolonisation of these structures 

of oppression must take precedence over prison reform 

alone. 



The specific form of Indigenous dispossession is often elided in 

the works of researchers undergirded by the critical humanist 

tradition of the Anglo-sphere. Struggles around ‘social justice’ 

can obscure specifically Indigenous demands for decolonisation 

and sovereignty, which are endlessly deferred as social justice 

advocates prioritise generic human rights reforms that privilege 

the western, individual subject.

The social justice model also has a tendency to fragment 

Indigenous resistance and deflect decolonising impulses by 

privileging distinct ‘oppressed’ groups, such young people or 

women (a tendency sharpened through the growing influence of 

‘white saviour’ advocacy groups and charities). This occurs at 

the expense of collective Indigenous struggles to regain 

sovereignty. 



•
The settler state is incapable of providing anything more 

than bare life to Indigenous people, on either the “inside” 

or the “outside” of prison.  

Indeed, the “in or out” binary loses explanatory 

coherence in the settler colonial context.  

It cannot be taken as given that the experience of being 

“inside” diverges radically from that of being “outside” 

for many Indigenous people, or that regimes of control 

are more oppressive on one side of the fence than on the 

other. 



• We maintain that we need a decolonizing rather than 

reforming vision.

• Cant be a quick process but a shift in power towards 

Aboriginal control across a range of sites.

• It can take place ‘above and below’ the nation state

• This includes policing, courts and corrections but it also 

includes building community owned healing processes.

• There would need to be an investment in ‘hybrid’ 

structures that work on a ‘two way law’ basis. 



• A number of the initiatives mapped out in the Draft 

Northern Territory Aboriginal Justice Agreement

– Law and Justice Groups

– Support Aboriginal cultural authority and leadership

– Reintroduce community courts

– Expand community- based, Aboriginal-led early intervention and youth diversion 

program

• Are ‘’hybrid’ initiatives. They are not Aboriginal law, but they provide a space 

where Aboriginal culture and mainstream systems can hold ‘inter-cultural’ 

dialogue.



Place-Based Research

Blagg H, Williams E, Cummings E, Hovane, V, Torres M and Woodley, K Innovative models in 
addressing violence against Indigenous women: Final report. (ANROWS Horizons, 01/2018). 
Australia’s National Research Organisation for Women’s Safety Limited (ANROWS). 
https://d2c0ikyv46o3b1.cloudfront.net/anrows.org.au/4.3%20Blagg%20Final%20Report.pdf

Blagg H and Tulich T (2017) Developing Diversionary Pathways for Indigenous Youth with 
Foetal Alcohol Spectrum Disorders (FASD): A Three Community Study in Western Australia. 
Communities. Report to the Criminology Research Council Grant: CRG 35/14-15. 
http://crg.aic.gov.au/reports/1819/35-1415-FinalReport.pdf

Tubex H, Rynn J & Blagg H 2020. Building effective throughcare strategies for 
Indigenous offenders in Western Australia and the Northern Territory. Report to the 
Criminology Research Advisory Council. Canberra: Australian Institute of 
Criminology. https://crg.aic.gov.au/

Night Patrols and Community Safety’ with Dr Thalia Anthony and Professor Juanita 
Sherwood (ARC Discovery DP160103569). 
https://www.umes.edu/uploadedFiles/_WEBSITES/AJCJS/Content/vol8.%20blagg.a
nthony%20revised.pdf

https://d2c0ikyv46o3b1.cloudfront.net/anrows.org.au/4.3 Blagg Final Report.pdf
http://crg.aic.gov.au/reports/1819/35-1415-FinalReport.pdf
https://crg.aic.gov.au/
https://www.umes.edu/uploadedFiles/_WEBSITES/AJCJS/Content/vol8. blagg.anthony revised.pdf


• ‘Our old people are our government. Kartiya (non-Aboriginal) is a 

different way, they vote a new government everyday. The old 

people here are our decision maker’s. (KALACC elder)
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Innovations

Innovative models in addressing violence 

against Indigenous women: Final Report. 

ANROWS. Harry Blagg, Vickie Hovane, 

Nangala Woodley, Michael Torres, Eileen 

Cummings, Emma Williams. (2018).

‘Decentring’ the domestic violence paradigm, 

resourcing place-based prevention strategies, 

focus on healing, reintegrating family, less use 

of mainstream systems. DV approach captures 

too much ‘non-coercive’ fights, disputes and 

other behaviours like ‘jealousing’, trauma, 

disability and reactive behaviours, 

Considerable implications for crime 

prevention focussed on young people. 

.



Ongoing: The Role of Law and Culture in Preventing Family 
Violence. ANROWS Harry Blagg, Vickie Hovane, Tamara Tulich, 
Donella Raye.

Aboriginal and Torres Strait Islander peoples have consistently 
advocated for strengths-based and community-led solutions that 
are culturally safe, involve Aboriginal justice models and 
recognise Aboriginal or Torres Strait Islander Law and Culture. 
However, little is documented about the role Aboriginal and 
Torres Strait Islander Law and Culture can play in responding to 
and preventing family violence. 

The research was carried out in 6 sites in Northern Australia, 
including Mornington Island

Methodology: Participative, Partnership approach. 



LAW & CULTURE

We seek to identify comparable patterns in the ways 

Aboriginal Law and Culture:

– a) provides a code of conduct binding people to 

acceptable norms of conduct 

– b) intervenes to prevent, stop and censure violent and 

abusive behaviours, and 

– c) provides a framework for family healing.



Innovations

Indigenous Women are energetic and agile innovators.

Particularly when working from within culture.

Women’s Refuge in Kununurra (WA) has found an 

‘innovative’ ways of keeping men out!

In some places the refuge is on women’s law grounds. 

Senior Warlpiri women from the Warlpiri ‘triangle’ 

Yuendumu, Ali Curun and Lajamanu) in central Australia 

have their refuges on women’s ground



Prevention
‘We live and breath culture: it is our oxygen, without it we die’. 

Kimberley woman Elder.

• Communities want to see a greater focus on prevention that covers the 

whole spectrum of violence  and aggressive behaviours on communities, 

including ‘humbugging’, ‘jealousing’, ‘lateral violence’ and couple fighting. 

• Violence responses need to address the over-sale and over-consumption of 

alcohol and the harmful impact of drugs. 

• Poor housing conditions and over-crowding exacerbates violence and 

makes women and children vulnerable to abuse from a broad range of 

potential abusers.

• VROs don’t often  ‘work’ for Indigenous women (& Families) – they are 

criminalizing them. 



Community Owned Justice

• children identified as possible FASD at court are subject to the lengthy 

screening, assessment and diagnostic processes that result in long 

periods on bail/remand;

• the focus on FASD will lead to greater use of the Criminal Law (Mentally 

Impaired Accused) Act 1996 (WA), the application of which can result in 

young people being indefinitely detained without trial in a custodial 

setting; 

• inability to comply with court orders;

• not enough is being done to develop less intrusive, less costly and more 

diversionary alternatives to the criminal justice process; 

• how to reduce adverse secondary consequences of FASD. 

‘
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Yuendumu Women’s Night Patrol: Longest running Patrol in 

Australia: patronised as a ‘Granny Patrol’ by mainstream media, 

the women also established the Mount Theo Program which 

eliminated petrol sniffing in central Australia. 



Night Patrols 

• Do not fit neatly into established paradigms of 

‘policing’ emanating from the Global North. 

• Not part of the apparatus of the state police, or 

commodified security

• cannot legitimately call on a reservoir of coercive 

powers.



• Our notions of developmental pathways need to be balanced with 

Indigenous notions of being and ‘becoming’ which may not fit with 

Western notions of maturation.

• Mornington Island, New school principle invited Elders back in the 

class room and on-country trips with Elders are now in the 

curriculum

• Children in Fitzroy Crossing ‘work’ in their ‘skin’ and language 

groups (there are 5 in the area,  with elder children looking after the 

younger ones. No data but anecdotally teachers and parents are 

saying that children are more settled and receptive. 



– Team: Harry Blagg, Tamara Tulich, Zoe Bush, Funding: 

Australian Institute of Criminology through the Criminology 

Research Grants Program. 

– 3 Aboriginal Research Partners

• FASD and the Criminal Justice System

Multi-disciplinary + embedded in community 

organisations.  New legislation + neighbourhood justice.

Projects

• Developing Diversionary Pathways for Indigenous Youth with FASD: 

A Three Community Study in Western Australia



• High susceptibility to contact with the CJS:

– approx. 60% of people with FASD will be arrested, charged or 

convicted of a criminal offence

– young people with FASD 19x more likely to be arrested than 

their peers

– reflected in the findings of the Banksia Hill Study

• school attendance rates are as low as 30%.

The ‘hidden’ disability: FASD in the 

Criminal Justice System 



FASD: Hidden Harm

• Concerns about persons with FASD in prison, where difficulties with 

memory and linking actions with consequences may mean they are unlikely 

to be able to comply with prison rules, and may be victimised, exploited and 

manipulated due to their suggestibility (Douglas 2010: 228; Chudley et al 

2007: 269; Fast & Conroy 2009: 252; Institute of Health Economics, 2013: 

25).

• Incarceration in prison can worsen or exacerbate the condition of an 

offender with FASD (AH v The State of Western Australia [2014] WASCA 

228).



The ‘hidden’ disability: FASD in the 

Criminal Justice System 

• The impairments associated with FASD are relevant to each stage of the 

criminal justice process  

– “On repeated questioning, the individual with FAS/FAE, who is often 

susceptible to suggestions of what might have happened, may incorporate 

these suggestions into his or her own retelling of the event” Conroy & Fast 

(2000) 

• Repeated contact with the criminal justice system raises the likelihood of 

adverse secondary consequences, such as substance abuse and 

mental illness (Streissguth & Kanter 1997).

• The current approach is not working – we need to make diversion ‘work’ 

for Aboriginal youth with FASD by offering more support, providing 

collective and place-based solutions.



Key ideas underpinning our approach

• The identification of FASD or other cognitive impairment must trigger 

appropriate responses, and not itself cause greater harm

• A ‘decolonising’ approach

– links FASD to the unresolved trauma of settler colonisation 

– favours diversion into community-owned and managed structures and 

processes;

– acknowledges the strengths of Aboriginal families and communities; 

– may provide a culturally secure and appropriate environment for 

stabilising children with FASD not possible within mainstream structures.

• A needs based, and place-based model 

• FASD should not be de-coupled from debates about Aboriginal 

knowledge and viewed solely through a clinical lens



Findings 

Enhancing opportunities for diversion in the justice system

• greater focus on early screening, assessment and diversion at the point 

of first contact with the justice system, and enhanced ‘triage’ at court;

• court processes based on a ‘hybrid’ of the Neighbourhood Justice 

Centre and Aboriginal Court models, premised on a non-adversarial, 

solution focused approach, co-located services, no wrong door 

approach and centred on Aboriginal knowledge and culture.

Developing local non-stigmatising therapeutic alternatives run by 

Aboriginal people

• culturally secure initiatives that draw on the authority of Elders and 

respected persons in the Aboriginal community;

• maximum feasible devolution of the care and management of young 

people with FASD to Aboriginal owned organisations – preferably ‘on-

country’.



• How can restorative justice offer a ‘learning experience’ for children 

who are involved in the justice system precisely because they are 

unable to learn? 

• We need a decolonising shift from ‘telling the truth’ to ‘truth telling’

Restorative Justice and FASD 



Yiriman ‘On Country’



Overview of Proposed ‘Country-centric’ 

Diversionary Pathways
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